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I.

Introductory Note

In order to cope with negative effects of the economic globalization an international
society ought to undertake an effort to construct the fundamental social rights platform1.
Basic human social rights should be equally protected all over the world. One of the most
important social human rights2 in the modern world is the right to strike. The Author presents
the Council of Europe Social Charter (revised) of 19963 regulation as an example which is
worth to follow by other Member States4. The quasi judicial monitoring system - set up at the
European level - of compliance with the basic human social right – the right to strike used by
workers to protect their other social rights is sufficient response to economic globalization 5.
Article 6 § 4 of the Charter guarantees all stakeholders the right take part in collective
action in the case of a labour dispute.6 This provision ensures that both parties to the labour
dispute (both workers and employers) are granted the right to take part in collective action. It
was not mentioned explicitly as to what type of collective action is permitted to all sides to the
collective labour relations. However, in the case of the workers, it was specified they had the
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right to all types of collective action, including the right to strike. The general regulation of
stakeholders’ rights to take part in collective action when there are cases of conflict of
interests meant a legal basis was formed for the European Committee of Social Rights to
extend its scope of protection of social rights in cases of collective labour disputes7. The
Committee’s rulings concern: the idea of collective action, the definition of a legal strike, the
legal restrictions concerned in the utilisation of the right to organise strikes, the procedural
requirements of carrying out and pursuing legal collective action and the legal consequences
of collective action for workers. The Committee also undertook the steps for the legality of
collective action taken up by employers.
II. Collective Action
Article 6 § 4 of the Charter does not indicate any specific collective actions, but for the
right to strike, that may be undertaken by the workers in order to protect their interests. The
Committee did not analyse nor discuss the collective actions, which can be organised based
on Article 6 § 4 of the Charter. Instead, the Committee was only interested to learn about the
types of collective action that are considered legal by the domestic collective labour
regulations of a given country.8 It demanded to know from certain member states why
domestic collective labour laws prohibited certain categories of workers, such as state
officials, from partaking in collective action, permitting them only the right to strike.9
Since the first supervisory cycle the Committee was of the view that Article 6 § 4 of
the Charter ensured stakeholders the right to carry out collective action. This provision states
expressis verbis the right to strike, which workers may utilise in the case of a conflict of
interest. Although the provision in question did not clearly state that in the case of conflict of
interest, employers have the right to carry out collective action, and the Committee pointed
out that the lockout was the basic if not the only mean of protecting the employers’ interests
against the excessive demands made by the trade unions representing the workers.10 It is
somewhat difficult to determine whether Article 6 § 4 of the Charter ensures stakeholders the
right to exert pressure on the other party to the collective labour relation, in order to regulate
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the work conditions and the wages for the workers, who are represented in such collective
labour relations by union organisations, meeting the demands of the trade unions. The handed
down rulings of the European Committee of Social Rights, fore mostly deal with strikes
organised by the workers. It should be assumed that the international collective labour law
standards of the Council of Europe, do not respect the rule of equality when it comes to
exerting pressure, which may be executed by stakeholders engaged in collective labour
disputes.
A necessary requirement in carrying out a collective action in a collective labour
relation is the conflict of interest between stakeholders. In accordance with the generally
binding labour laws, the Committee is of the opinion the right to organise collective labour
actions cannot exist in cases where there is a difference of opinion amongst stakeholders with
regards to the interpretations and practices of applying the binding labour law regulations or
provisions of collective agreements. According to the Committee, this point of view continues
to convince even when stakeholders were to unanimously introduce into their collective
agreements provisions allowing for discrepancy of opinion to form a necessary requirement
justifying the organisation and the carrying out collective action.11
III. Legal Strike
Article 6 § 4 of the Charter does not classify strikes into legal and illegal categories. It
only regulates the workers’ right to undertake legal collective action, which includes the right
to strike. It therefore provides the ground for such classifications. In accordance with the
understanding of the provision, a legal strike is one that falls into the scope of an analysed
standard. A strike is a collective action organised by workers in order to exert pressure on the
employer who regulates the conditions of work and the wages. The aim, therefore, of a strike
is to create more favourable conditions of employments and better wages. Strikes may be
organised by workers in order to protect the workers’ interests against the actions of the
employer. Strikes and other forms of collective action cannot be organised, if their aim is to
protect the interests of workers who are employed by other employers, or to protect the rights
of customers or consumers.12 A conflict of interest between workers and the employer is
therefore a requirement in order for a legal strike to be able to be organised. 13 The provisions
of Article 6 § 4 and Article 5 are closely interrelated. Collective action and strikes may be
organised to meet the same goals, protecting both economic and social interests. In order of
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achieving such goals, workers join trade union organisations. The Charter does not protect the
other interests of workers. Strikes induced by politics do not enjoy legal protection since
Article 6 of the Charter is a norm, which ensures effective regulations for collective
negotiations between stakeholders, whilst political issues cannot be negotiated through a
collective agreement.14 Workers organise in trade unions, negotiate with employers and carry
out collective action to ensure their economic and professional interests are protected.
Therefore the legal protection ensured by Article 6 § 4 of the Charter does not protect strikes
when they are organised to support the interests of other groups of workers. The Committee
of Social Rights has not taken a stand with regards to the legality of solidarity strikes
organised by one trade union in support of another union, which demand to be recognised by
the authorities of member states and employer organisations. By referring to the jurisdiction
of the ILO Trade Union Freedom Committee (Rights Committee), which does not ensure
protection for solidarity strikes organised to support the demands made by other trade unions
attempting to gain recognition, the European Committee of Social Rights sated the strikes
aimed at protecting interests of the union, which is responsible for organising the strike, enjoy
the legal protection guaranteed by Article 6 § 4 of the Charter. 15 Workers are entitled to
organise strikes with the view of protecting their economic, social and union related interests.
Such interests do not have to be directly related to the negotiations aimed at entering into a
collective agreement.16 The boundary of the Committee’s jurisdiction in matters of legality
concerning strikes organised and not in direct connection with the entering into collective
agreements, has not changed since the initial supervisory cycles monitoring the compliance of
the provisions of the Charter by member states. The Committee has handed down decisions
concerning the failure of some domestic collective labour regulations meeting the
requirements of Article 6 § 4 of the Charter. It was of the view that some authorities of
member states considered the organisation of a strike, which did not exert pressure on
employers in connection with the negotiating of collective agreements, as illegal. 17 This was
viewed by the Committee as a violation of Article 6 § 4 of the Charter. The Committee claims
domestic collective labour regulations, which forbid workers from organising strikes which
are unrelated to the negotiations of collective agreements, do not leave any possibility for the
14
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fact that stakeholders also negotiate in order to enter into other normative agreements.
According to the Committee, any negotiations aimed at regulating any issues that may evoke
the interest of stakeholders, should be treated as collective negotiations, as understood by the
provision of Article 6 § 4 of the Charter. This is irrespective of whether such negotiations are
supported by domestic collective labour regulations or not.18 An example of a legal strike is
an action organised by workers in order to exert pressure on the employer to comply with the
health and safety regulation requirements and the protection of the health of the worker.19
Legal strikes can be organised by all workers irrespective of their membership in trade
unions. Granting a monopoly according to the domestic collective labour law regulations, to a
trade union organisation for organising collective actions, is a breach of the international
labour law standards established by the European Committee of Social Rights. The
Committee voiced its opinion it is in the best interest of both workers and employers to
negotiate the work conditions and wages through collective labour agreements and other such
normative agreements. Both sides also have the right to exert pressure on the other party in
collective agreements. Irrespective of trade union membership, workers have the right to
organise and partake in strikes, which are neither supported nor organised by trade unions.
The Committee views the right to strike as a guarantee of an effective of collective
negotiations by workers.20 The Committee’s judgments with regards to the opportunity to
exercise the right to organise strikes, are not uniform. Firstly the Committee ruled domestic
collective labour law regulations, which would allow for the right to organise a legal strike
dependent on the decisions of either the trade unions or other organisations representing the
workers’ interests in the workplace where the majority were not represented by trade unions,
was in compliance with Article 6 § 4 of the Charter.21 However the Committee soon changed
its position and all subsequent cases where such domestic collective labour regulations within
member states legalised strikes only on the premise that they would be organised by trade
unions, were seen as a non-compliance of domestic laws with international standards.22 The
Committee’s position was that a group of workers, who had no legal status, had a right to
organise a legal strike.23 The Committee soon adopted a differing position with regards to this
issue. Whist assessing the reports presented by the authorities of Sweden and Finland, states
18
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where collective labour law regulations legitimise a strike depending on whether the strike is
organised or approved by a trade union (if the strike is organised by workers who are not
members of trade union, the strike has to be carried out under the care of trade union patrons),
the Committee came to the conclusion domestic collective labour law regulations did not
create a particular hindrance for workers to form trade union organisation. Therefore those
member states that have long lists of prerequisites and requirements needed for the
establishment of a trade union, the right to organise and participate in a legal strike may
depend on the way such collective actions are manoeuvred by trade unions. 24 If the validity of
such collective actions as is a strike, forces workers to be dependant upon the requirements of
domestic collective labour when intending to form trade unions in order to be able to organise
a strike, the Committee is bound to evaluate the domestic labour law regulations. The
Committee’s ruling with regards to the compliance of member states with Article 6 § 4 of the
Charter, therefore depends upon the conclusions made from the analysing of Article 5. The
subject matters of such analysis are cases solely dealing with the compliance of member states
to the standards established under Article 5 of the Charter. Amongst the domestic labour law
regulations complying with the international standards based on Article 5 of the Charter, the
Committee chooses those, which have the least requirements to be fulfilled by workers
intending to establish a trade union organisation. If domestic labour law regulations do not
hinder workers from establishing a trade union with the intention to strike, the Committee is
of the opinion that granting a trade union a monopoly in supervising over a collective action is
in accordance with Article 6 § 4 of the Charter. Domestic regulations, which complicate the
establishment of a trade union by demanding requirements that are difficult to fulfil, are seen
by the Committee as an inconsistency with Article 6 § 4 of the Charter. This is exemplified by
a scenario in which a trade union is the only institution allowed to organise a strike. 25 Prior to
handing down a decision with regards to Portuguese collective labour law regulations, which
allow for trade unions only to organise strikes, and the compliance of such laws with Article 6
§ 4 of the Charter, the Committee examined legal requirements concerning workers’ rights to
establish trade unions as well as how those requirements are put into practice.
Committee focused mainly on how long it took to register a trade union.
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trade union nor are represented by a trade union organisation, can organise a legal strike in
order to protect their rights.
Public service employees also have the right to organise legal strikes. Article 6 § 4 of
the Charter does not limit such a right. However, by the first supervisory cycle, the
Committee was of the decision that domestic labour law regulations which would impose
such restrictions, as verified by the reasons stipulated under Article 31 § 1 of the European
Social Charter, would not be inconsistent with international standards. The Committee
identified the following groups of public servants that may be restricted in organising strikes:
policemen, professional servicemen, the judiciary, high-level public administrators27, firemen
and prison warders.28 ut civilian personnel of the Ministry of Defence cannot be included into
those categories of civil servants29. The Committee regarded the exclusion of all public
servants from the right to organise strikes as a breach of Article 6 § 4 of the Charter 30. Also
permission given by the state to civil servants to engage in symbolic action is considered by
the Committee as the breach of freedom to strike31. The protection of rights stated under
Article 31 § 1 of the Charter forms the basis for such exclusions of the following rights:
protection of rights and liberties, public order, national security, protection of public health
and customs. The exemption from the right to organise strikes concerns the category of public
servants whose tasks (falling within the scope of administration and authority of the state) are
related to the protection of the principles enumerated under Article 31 § 1 of the European
Social Charter. The Committee found that the Icelandic authorities were consistent with
Article 6 § 4 in accordance with Article 31 § 1 of the Charter when they drew up a list of all
public sector workers deprived of the right to organise strikes.32 The Committee demanded
however, that the information concerning the criteria, with which this list was dependent
upon, was produced. The Committee became aware that before the list was prepared, the state
authorities consulted trade unions and permitted a trade union to appear before a labour court
seeking an injunction concerning the addition of a certain category of public servants to the
list. The Committee handed down a decision stating the Icelandic labour laws were consistent
with international standards.33
27
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At first the Committee maintained that member states having ratified Article 6 § 4 of
the Charter could not effectively make a declaration concerning the exclusion of certain
categories of public servants from the scope of the application of the provision in question. 34
The Committee found that a complete exclusion of certain public servants in Germany 35 from
having the right to organise strikes, was a violation of Article 6 § 4 of the Charter. 36 After the
Netherlands, having ratified Article 6 § 4 of the Charter, raised its objection against the
inapplicability of this regulation to public service officials, the Committee reached the
conclusion (as all member states accepted the objection) that under Article 20 of the Charter,
member state authorities were entitled to exclude certain categories of public servants from
the scope of Article 6 § 4 of the Charter.37 On 28 September 1961, German authorities
declared they would not apply Article 6 § 4 of the Charter to public officials. The Committee,
however, regarded that this declaration had no legal basis.38 It did however change its views
after having examined the legal validity of the objections put forth by the Dutch authorities. It
came to the conclusion the 1961 declaration could be treated as a reservation for the exclusion
of the abovementioned categories of workers (public servants) from the provision of Article 6
§ 4 of the Charter.39 In summary of the argument presented, proving the Committee’s
tendency to changing its attitude towards the organisation of strikes in the public sector, the
exclusions and restrictions of rights may:


be justified only by the reasons stipulated under Article 31 § 1 of the European Social
Charter. The Committee maintains the limitations, which extend beyond the scope of the
general clause established under Article 31 § 1 of the European Social Charter is
inconsistent with international standards.40



may relate only to some public servants. Granting the right to all public servants to
organise symbolic strikes, especially granting the right to public servants who are
employed by work agreements in the government sector41, and to those employed in
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privatised public institutions (such as in the postal system or the railways)42 is a breach of
Article 6 § 4 of the Charter.
III. Restricting the right to strike
The right to strike is not absolute. It has some restrictions. In the Appendix to Article 6
§ 4 of the Charter, authorities of member states were authorised to regulate, to a reasonable
extent, the application of the right in question in a way that each further restriction of the law
could be justified only by the circumstances stipulated either in Article 31 § 1 ESC or Article
G § 1 of the Appendix to ESC. The right to strike may be restricted by: collective agreements,
regulations established by member states and by the judicial decisions of courts.
1) Restricting the right to strike in collective labour agreements
Pursuant to Article 6 § 4 of the Charter, the restriction to strike imposed by the
stakeholders in a collective agreement, is in compliance with international standards. Parties
to the negotiation of collective agreements have the right to introduce the so- called “social
peace clauses”, binding the workers’ representatives, signatories of collective agreements, to
voluntarily refrain from any collective actions, including strikes, for as long as the collective
agreement is in force. The voluntarily incorporated provision in a collective agreement by all
parties, excluding or limiting the right to strike, is in compliance with Article 6 § 4 of the
Charter.43 A social peace clause is binding only upon those workers who are represented by a
trade union, which has signed a particular collective agreement.44 Workers, members of a
trade union bound by a social peace clause – have to refrain from collective actions only in
matters covered by the collective agreement. The same applied to trade unions that are
signatories to collective agreements. Trade unions may refrain from carrying out collective
actions whilst a collective agreement is in force.45 In such cases, the Committee attempts to
establish whether the signatories to the agreement have introduced the exclusion of the right
to strike during the period when a collective agreement is in force, knowingly and voluntarily.
2) Restricting the right to strike, as introduced by the domestic legislation of member states
Member states enact regulations on collective bargaining. The legality of a strike is
conditional on the fulfilment of certain procedural requirements by the organisers of a strike
action that are introduced by the authorities of member states. State intervention during the
workers’ process of carrying out their right to collective action (including a strike), consists
of: restrictions the amount of entities entitled to organising strikes; establishing formal
42
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requirements, which need to be met before a legal strike may proceed; introducing the
obligation to exhaust all possible avenues of arbitration before declaring strike action;
introducing the obligation to ensure the continuity of operation within certain workplaces. The
right to introduce procedural requirements concerning strikes cannot be considered equivalent
to the prohibition of collective actions and strikes.46
3) Restricting the amount of entities entitled to organise strikes
No member state guarantees all workers the right to strike. Generally a precondition
for a lawful strike is the establishment of a trade union organisation. Some member states
restrict the trade unions that are not considered to be representative of the workers, the right to
organise a strike. This requirement, that only representative trade union organisations have the
right to organise strikes, is evident in the French labour law. Only the most representative
trade unions in France can call strikes in the public sector47. Whether a trade union is
representative or not is determined not only by the level of membership, but also on the
results achieved in a ballot carried out at a given workplace concerning various trade
organisations and voting on the one that is most applicable to be representative of the
workers. All workers employed by a given employer participate in such a ballot. The
Committee is of the opinion that the above restriction on the right to strike is in breach of
Article 6 § 4 of the Charter.48 Workers have the right to carry out collective actions including
strikes, regardless of whether they are unionised or not.49 Therefore, the Committee concluded
that the situation in Croatia50 is not in conformity with the Charter on the ground that the right
to call a strike is reserved only to trade unions the formation of which may take up to 30 days
which is excessive which is considered as an excessive time frame51 .
4) Procedural requirements needed prior to the commencement of a legal strike
According to the Committee, a requirement, which makes the decision to go on strike
conditional on the approval of the executive committee of a trade union52 or of the majority of
workers53, is considered to be a violation of international standards. It is a breach of Article 6
§ 4 of the Charter to carry out a ballot amongst workers, making voting obligatory with
regards to the undertaking of a strike action, who are employed by the one employer against
46
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whom the strike is being organised.54 The case of Great Britain is unique in this respect, since
in the earlier supervisory cycles, the Committee was of the view that member states had the
right to impose on the strikes organisers an obligation to carry out a secret ballot amongst the
workers over a planned strike action.55 The Committee found the requirements imposed by
the British authorities to be too strict. Trade unions intending to organise strikes are obliged to
notify the employer, at least 7 days in advanced, of the planned strike ballot 56 and to provide a
list of workers participating in the ballot.57 The Committee found the above requirements as
too complicated. The Committee based its conclusion that such requirements were in breach
of Article 6 § 4 of the Charter, on the assumption the said requirements were introduced with
the view to enable the employer to exert pressure on the workers entitled to call on the strike.
The Committee did not, however, question the compliance of the domestic regulations
with the international standards regarding the notice period required when there is a planned
strike action. The Committee was of the opinion that in the case of a planned collective
action, particularly a strike action, notice periods help calm down the emotions and help to
consider what is involved in organising a strike. The literature on collective agreements refers
to such notice periods as “cooling off periods”, a term effectively justifying their purpose of
being introduced by the member states. The Committee claims the obligation to notify the
employer of the planned collective action in advance cannot be considered as a restriction on
the right to strike.58 However the length of the notice period may be restrictive. The
Committee, by definition, does not establish a model of legal solutions and therefore does not
specify what notice periods are in line with international standards. It only assesses the labour
legislation enacted within the member states. The Committee handed down the following
decision concerning member states imposing extended notice periods. When domestic labour
law requires prolonged notice periods (lasting for several weeks) prior to the commencement
of planned strike actions, especially on the request of the employer or a public administrative
body, and also requires the plan to be presented to a court or an arbitration tribunal, the
Committee sees this as a violation of Article 6 § 4 of the Charter.59 Also the Committee
concluded that the requirement to notify the duration of strikes concerning essential public
services to the employer prior to strike action is excessive.60
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5) Compulsory referral of collective disputes to an arbitration tribunal
Some member states make it compulsory for collective dispute cases to undergo
arbitration. The purpose of such a procedure is to defer a collective action or a strike.
Compulsory arbitration stipulated under the legislation of member states is permissible, if it
serves to protect the rights and liberties referred to in Article 31 § 1 ESC or in Article G § 1
RESC. Such restrictions placed upon the right to strike, based on the provisions of the
Charter, should not be excessive. The timeframe with which they are utilised should be
limited. Under no circumstances should such restrictions exceed that which is needed to
return the situation to normal.61 If there is an absence of the circumstances that are stipulated
under Article 31 § 1 ESC and Article G § 1 RESC, the Committee may conclude domestic
labour legislation of member states is noncompliant with international standards in the
following situations: if state authorities prolong the existence of a collective agreement that is
in place (generalisation)62 and when there is an imposition of compulsory arbitration before a
trade union is entitled to pass a resolution to call a strike.63 A similar stand was adopted in
cases where collective disputes had to be referred by trade unions to mediation64, in cases
when the mediation period was extended by member states to thirty days65 or when the
mediator was authorised by way of a ballot to suggest a resolution of the collective dispute in
a way the mediator saw most appropriate, and not in a way presented by a trade union
representing workers. The mediator is bound by the position taken up by the trade union.
However, when more than one trade union participates in the dispute on behalf of the
workers, each having the right to propose different methods of solving the dispute, Danish
labour law authorises the mediator to decide the several solution proposals are to be
considered as a whole for voting purposes (linkage rule). This procedure was considered by
the Committee as a violation of Article 6 § 4 of the Charter. 66 Also as a violation of that
provision of the Charter was qualified the state legislative action to impose compulsory
arbitration to end a strike in cases which go beyond derogations permitted by art.31 of the
Charter67.
6) The obligation to ensure continuous operation of certain workplaces
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Member states may restrict the right to strike with regards to workers employed in
private employment, in order for the rights and liberties as are stipulated under Article 31 § 1
ESC and Article G § 1 RESC be protected. The Committee is adopting the same approach as
it did in relation to workers engaged in public services and the interpretation of Article 6 § 4
of the Charter. The scope of restrictions to the right to strike for workers employed in the
private sector depends upon the level of services provided to local communities by such
workers. The Committee takes the view that the restriction to the right to strike is permissible
only in situations when the cessation of work within such a workplace constitutes a serious
danger for the existence of a given community. 68 When reviewing the restrictions on the right
to strike imposed by member states, the Committee examines whether such restrictions apply
to workers in employment that is crucial to local communities, and whether, instead of
restricting the right to strike, it would be possible to oblige the striking participants to provide
necessary services. The Committee opposes the idea that authorities of member states reserve
the right to define the minimum range of services, which would be provided during a strike
action.69 It also emphasises the manner in which such restrictions are being introduced.
Special attention is drawn to ensuring strike organisers are entitled to appeal against the
decisions handed down obliging workers to provide continuous operation of a workplace
during the period of a strike.70 Analysing the Committee’s conclusions with regards to the
argument in question, leads to the point the following factors justify the introduction of such
restrictions to the right to strike: the scope, the length of the strike and the importance of the
workplace and the services it provides to the local community, which is carrying out a
strike.71

In cases where a strike could have irremediable effects on the life of a local

community, the Committee formed an opinion that the restrictions imposed on the right to
strike, were in line with international standards. When such restrictions however,
encompassed various workplaces within various sectors of the market or when they were too
broadly defined, the Committee’s ruling in this respect was negative. 72 The Committee
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claimed the default on the obligation stipulated under Article 6 § 4 of the Charter is related to
the provision Article 1 § 2 of the Charter, which would violate the prohibition against forced
labour that is stipulated under that provision.73
To ensure the continuity of operation within a workplace, authorities of some member
states replace the striking workers with strike breakers. The Committee has dealt with three
such cases. The cases of Germany have served twice as a basis for disparate conclusions of
the Committee. Initially the Committee took the view the replacement of workers striking in
public workplaces, employed on work agreements and civil servants being appointed, was in
compliance with international standards, provided there was no breach of Article 31 § 1
ESC.74 In the following supervisory cycle the Committee handed down a ruling, stating the
German Constitutional Tribunal, which found on the 2 March 1993 the provision allowing for
the replacement of striking workers with new employees as unlawful, was in breach as were
the domestic labour law regulations with Article 6 § 4 of the Charter, since such a claim could
not be grounded by Article 31 of the Charter.75 The Committee has not changed its position in
this respect, as seen in the rulings handed down recently with regards to Slovenia. 76
7) Restrictions to the right to strike as imposed by the courts
In some member states the courts have the power to restrict the right of workers to
strike. In such cases, the Committee found itself competent to review the rulings of domestic
labour courts with regards to their compliance with the international standards set by the
Charter.77 During the following nine supervisory cycles the Committee did not make a use of
this power. By the 11th supervisory cycle the Committee assessed the judicature of the Danish
courts with regards to their compliance with Article 6 § 4 of the Charter and with Article 31 §
1 ESC. This move was consequent to the judgment handed down by the Netherlands Supreme
Court on 30 March 1986, which ruled the abovementioned provisions were directly applicable
to the Dutch labour law. The Committee was of the opinion, allowing direct applicability in
domestic regulations Article 31 § 1 ESC lead to the situation where the provisions of an
international treaty create a legal possibility to restrict the right to strike. Therefore, the
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Committee’s interest in the rulings handed down by national courts dealing with collective
labour relations is justified.78 While examining the judgments of the Dutch courts the
Committee came to the conclusion that in order to protect financial interests of third parties
(consumers, clients) and employers, the courts had been imposing restrictions on both the
duration and the measures taken in collective actions initiated by the workers. The Committee
claimed on the basis of Article 31 of the Charter, the protection of economic interests of third
parties could only be taken into consideration in exceptional cases. The Committee also
required to know who made requests before the courts to have the measures and the duration
of a collective action limited and whether it was possible to appeal against the judgments of
first instance courts in this field.79 In the absence of sufficient information with regards to the
appeal avenues against interim judgments concerning restrictions of duration of lawful
collective actions, the Committee postponed its conclusions concerning the compliance by the
Dutch court with Article 6 § 4 of the Charter during the following two supervisory cycles.80
The failure of member states to submit information requested by the Committee, therefore
forcing the Committee to postpone its conclusions in three subsequent supervisory cycles,
constitutes sufficient grounds for the Committee to declare a violation of domestic legislation
of those member states with international standards. Having received the required
information, the Committee stated the Dutch courts’ power to determine whether a strike was
premature, confirmed in the judicial practices and rulings of the Netherlands Supreme
Court81, restrict the right to strike, which confirms the Netherlands do not comply with Article
6 § 4 of the Charter.82
The Committee has found similar examples of court-imposed controls over industrial
actions in Belgian reports. Although the power to monitor the lawfulness of industrial actions
is not formally granted to the Belgian courts, the judges have the right to assess the behaviour
of workers participating in such actions. Even if a strike or a picket line is lawful from a
formal point of view, courts may decide workers participating in a lawful collective action are
guilty of criminal behaviour. The Committee observed the above right is allowing courts to
assess collective action and therefore causing judges to be the determiners on whether a strike
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is appropriate or not, consequently deciding its legality. The outcome is such rulings handed
down by the judiciary results in the restriction of the right to strike.83
IV. The Legal consequences of collective action with regards to individual work agreement
Participation in a lawful strike should not bring about any negative legal consequences
for workers.84 Whilst analysing the reports of member states, the Committee generally
concluded the member states had accepted or regulated legal solutions provided for the legal
consequences for the participation in a strike in cases related to the termination of
employment contracts, loss of remuneration and civil liability or even criminal responsibility.
1) Strike and the termination of an employment contract
During the first supervisory cycle the Committee concluded the participation in a
lawful strike action cannot result in the termination of a work agreement nor can it justify the
dissolution of such a contract.85 The legal regulations in member states, which do not agree
with the above principle, are also in breach of Article 6 § 4 of the Charter. Due to the
differences in labour law provisions of various member states with regards to the termination
and restoration of work agreements, the Committee concluded in cases where labour
regulations provide for automatic termination of a work agreement in the event of a strike,
however also obliging the employer to reinstate all the participating workers post strike
completion, as being in compliance with international standards. The Committee is of the
opinion if those who are participating in a strike and who have their employment terminated,
are then reinstated to their former positions after the strike has ended and have none of their
acquired rights impaired, such formal termination is not regarded as a breach of the Charter. 86
When considering their decision concerning the consequences of a strike on individual work
agreements, the Committee requested from the members state authorities to provide
information confirming their domestic labour legislation ensures the existence of a legal
relationship between the parties in the individual work contract when there is a strike. The
Committee also requested information showing legislation ensuring workers are reinstated
and that their acquired rights are not impaired. The Committee takes the view a strike action
should not bring any negative legal consequences with regards to individual work agreements.
The Committee therefore ruled against Great Britain and Ireland whose domestic labour law,
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based on the common law, regards a strike as a breach of workers’ obligations under a work
agreement and therefore in turn gives an employer the right to dismiss a worker immediately
and every employee participating in such a collective action.87 The ruling handed down by the
Commission against the British88 and Irish89 authorities whose labour law legislation was not
in compliance with Article 6 § 4 of the Charter as the regulations provided the employer with
the freedom to choose whether he/she would reemploy their striking workers. The British
labour law regulations allowed an employer to dismiss all workers taking part in a strike and
reemploy workers selectively three months after the dismissal. The Committee came to the
conclusion the certainty entailed with the termination of a work agreement for workers
partaking in a strike, accompanied by the uncertainty as to who is going to be reemployed,
constituted a serious threat to the right to organise and participate in strike action, protected
under Article 6 § 4 of the Charter.90 Identical was the conclusion of the Committee
concerning the provisions of the Danish labour law, which did not ensure reinstatement of the
workers dismissed on the grounds of participation in a strike action. 91 As a result of the
Committee’s conclusions, the provisions discriminating against the participants of lawful
strikes have been changed. The Committee was interested in information, whether there are
any practical examples of unequal treatment by employees involved in strike actions. 92
2) Strike and the right to fair remuneration
Wages are paid for work performed. During a strike workers do not work and
therefore they are not entitled to a salary. Therefore member states, without violating
international standards, may grant employers the right to deduct from employees’ salaries
amounts due for the periods when workers were not at work due to the strike action. The
Committee has adopted the view that such deductions should be proportional to the length of
the strike, but in principle such deductions also function as penalties. 93 The Committee
declared the French labour provision allowing employers to deduct from workers’ salaries
(engaged the public sector receiving monthly wages) 1/30th of their wage per day of the strike
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action, regardless of whether the strike lasted the whole day or only one hour, constitutes a
breach of Article 6 § 4 of the Charter.94
3) Strike: civil liability and criminal responsibility
During the first supervisory cycle, the Committee decided the domestic labour
legislation providing for civil liability (for damages) and criminal responsibility for unlawful
acts committed during a strike, cannot be considered as a violation of Article 6 § 4 of the
Charter.95 In the case of member states where the legal system is based on the common law,
the organisers and participants of lawful industrial actions are granted immunity from civil
liability and criminal responsibility for the consequences of any events during strikes. 96 The
restriction imposed on the above rule led the Committee to the conclusion these domestic
provisions constitute a breach of international standards. Although employers participating in
lawful strikes were absolved from civil liability and criminal responsibility97, in the Irish
legislation, participation of civil servants in a lawful strike action was classified as an offence
against the state. Similarly this was appropriated in the circumstances of merchant seamen.
Under the Irish criminal law, a strike action of merchant seamen constitutes a breach or
neglect of duty or even an act of criminal conspiracy.98 The Committee has taken the view the
above-cited provisions constitute an impediment of the effective execution of the right to
strike by merchant seamen. The Committee recalled public authorities were only entitled to
establish procedural requirements regulating the exercise of the right to collective action and
any restriction on this right could only be justified according to the relevant conditions laid
down in Article 31 § 1 ESC.99Although the provisions subject to which participation in a
lawful strike action by civil servants and seamen were acts prohibited by criminal law, had no
practical application, the Committee pointed out the maintaining of such provisions
constitutes a serious threat to the right to strike.100During the following supervisory cycles, the
Committee was informed the provisions constituting the basis for the Committee’s negative
opinion with regards to Irish compliance with international standards of the protection of the
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right to strike, had been repealed.101 Irish law does not provide immunity from civil liability
and criminal responsibility for participating in a strike action organised by a trade union,
which does not have the status of a representative organisation. Domestic labour legislation,
which gives employers the right to dismiss the striking employees, is in breach of Article 6 §
4 of the Charter.102 The Committee concluded keeping such provisions in force under which
only trade unions holding a negotiating licence are entitled to carry out collective action,
including strikes, was a violation of the provisions under Article 6 § 4 of the Charter.103 As
pointed out earlier, the Committee was of the opinion a group of employees who are not
members of a trade union have the right to organise a lawful strike. Therefore depriving such
workers of immunity from civil liability and criminal responsibility for participating in a
lawful action is not in compliance with the international protection standards. 104
Although the Committee did not actually deal with the cases of compliance with
international standards of industrial action taken up by workers wanting to protect the
economic and social interests of employees employed by other employers, it nonetheless
stated that excluding those workers from liability striking in a legal collective action against
an employer for whom they work, although have been formally employed by an intermediary
company, is a violation of the right to strike protected under Article 6 § 4 of the Charter. A
similar stand was adopted in the case of industrial action carried out in order to protect
employees hired by a different intermediary company than the striking employees, although
working for the same employer.105
The immunity from civil liability and criminal responsibility for participating in a
lawful strike should be granted to all workers, regardless of trade union membership. The
Committee is of the opinion the authorities of members states should ensure legal protection
of all workers involved, either as organisers or as participants, in a lawful industrial collective
action.106 The exclusion from this protection of striking workers who are not members of a
trade union is incompatible with the international standards protecting the rights of the
workers.107
The Committee also dealt with the liability of the strike organisers and concluded the
power of the state authorities to impose excessive financial sanctions for the violation of the
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procedural requirements with regards to collective action constitutes a breach of Article 6 § 4
of the Charter. Under the Swedish labour law legislation failure to give requisite notice of a
collective action may lead to a fine between 30 000 and 100 000 Swedish Krona (SEK; 3 301
– 10 831 euros) and litigation for the violation of a postponement order (discussed in detail in
the subsequent paragraph) may entail liability ranging from a minimum 300 000 SEK (33 008
euros) up to a maximum of one million SEK (108 310 euros).108
V. Concluding remarks
Lawyers specialising in labour law are well aware of the threats posed by economic
globalisation and its consequences, to labour and social rights. A response to today’s
economic globalisation is the globalisation of social rights, especially the elements that are
part of fundamental human rights. The right to strike is a fundamental human right and
therefore must be included in the rights protected within the international sphere. This sphere
has been created within Europe. Its legal basis is the European Social Charter, which in
Article 6 § 4 guarantees employees the right to strike and workers' representatives the right to
organise strikes and other protest actions in order to protect their fundamental economic,
social and workers’ rights and trade union freedoms. The right to strike, which is standardised
throughout the European continent, allows workers to respond in a uniform fashion to
products and services offered at lower prices from external markets attempting to enter the
EU’s single market or the domestic markets of other European countries. The globalisation of
social rights is thus an attempt to protect against the negative consequences of economic
globalisation, which results in the reduction of social rights protection of employees, reducing
their rights, or depriving them of legal protection in the event of redundancies. Introducing
uniform standards of the right to strike in Europe, allows businesses seeking cheaper labour to
be aware of the defences made available to them, which can be taken advantage of by
workers, whose employment has been threatened. The rulings handed down by the European
Court of Justice in the Viking, Laval and other cases109 have shown that social dumping
within the EU undertaken in the “old” Member States by businesses from “new” Member
States can be met with an effective response by the threatened workers who are entitled to
strike and to other protest actions.
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